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3eA/ORDER

Per Annapurna Gupta, Accountant Member:

This appeal has been preferred by the assessee against
the order of the Commissioner of Income Tax (Appeals)-3,

Ludhiana [(in short ‘CIT(A)’] dated 5.11.2018, passed u/s
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250(6) of the Income Tax Act, 1961 (hereinafter referred to

as ‘Act’), relating to assessment year 2010-11.

2. None appeared on behalf of the assessee. Due
notice of hearing was issued on 29.5.2019 and served
on the assessee. No application seeking adjournment
was filed. It appears that the assessee is not
interested in prosecuting the appeal. Therefore, the
appeal was proceeded to be heard with and

adjudicated ex-parte on merits.

3. From the orders of the authorities below, the
facts emanating are that proceedings u/s 147 of the
Act were initiated on the assessee on the information
received from DDIT(Investigation)-3, Ludhiana that the
assessee had deposited cash of Rs.40.70 lacs in his
bank account maintained with Oriental Bank of
Commerce, Jagraon and Rs.29,45,500/- in the Bank
of India, Ludhiana. The assessee was asked to explain
the source of the same. But the proceedings remained
unattended. Therefore, in the absence of any
explanation with respect to the cash deposits, the
entire deposits in the two bank accounts amounting to

Rs.64,15,500/- were treated as undisclosed income of
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the assessee and added back to the returned income

as unexplained cash deposits u/s 68 of the Act.

4. The assessee went in appeal before the Ld.CIT(A)
and filed evidences before him alongwith application
seeking admission of the same stating that in view of
the sudden demise of his father during assessment
proceedings, the assessee could not concentrate and
furnish reply and, therefore, additional evidences be
admitted at the appellate stage. The Ld.CIT(A) on
considering facts and circumstances of the case found
merit in the application filed by the assessee and
admitted the additional evidence filed. Thereafter on
considering the additional evidences, the Ld.CIT(A)
found that the deposits with the bank to the extent of
Rs.43,40,000/- stood explained by the assessee as
having been made out of consideration received from
sale of four properties owned by him. The Ld.CIT(A)
found that the assessee had substantiated the
explanation also by filing sale deed pertaining to the
four properties. He, therefore, deleted the addition
made to the extent of Rs.43,40,000/-. The addition

made on account of remaining cash deposits were
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upheld by him as unexplained in the absence of

relevant evidence.

5. Aggrieved by this order of the CIT(A), the
assessee has come up in appeal before us, raising the

following grounds:

“l. That the Ld. Commissioner of Income Tax (Appeals)
has erred both on facts and law while passing this
order.

2. That the Ld. Commissioner of Income Tax
(Appeals), Ludhiana has erred in law and facts
in sustaining the addition made by the learned
assessing officer without any basis and on the
basis of conjectures and surmises.

3. That there was no reason to believe or any
tangible material with regard to reopening of the
case under section 148 and therefore the whole
proceedings are void ab initio.

4. That the Ld. Commissioner of Income Tax
(Appeals) was not justified in invoking the
provisions of section 68 of the Income Tax Act,
1961 and thereby making addition of
Rs.19,90,000/- in respect of cash deposit in
bank account.

S. That the authorities below did not appreciate
that the provisions of section 68 are not at all
applicable in this case, as the assessee
admittedly is not maintaining any books of
accounts. As such, the provisions of section 68
are not at all applicable and the very basis on
which the addition was made is liable to be
deleted.

6. That the Ld. Commissioner of Income Tax.
(Appeals) has concluded the assessment
without following the principle of natural justice
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is bad in law and the addition in respect of cash
deposit in bank account is not giving the credit of
peak theory. The basic idea behind the peak
credit theory is to avoid double addition and to
bring only the actual income of the assessee to
suffer tax.

7. That the Ld. AO has failed to consider that the
appellant deposited the cash in the bank
against the self-withdrawal from the bank
account and sale of
Agriculture land. Bank Statement of the
assessee shows that the cash was deposited
against the corresponding withdrawals of the
amount.

8. The Ld. Commissioner of Income Tax (Appeals)
made the addition merely on estimate basis and
the Ld. Assessing officer without bringing on
record any material to show that the assessee
has earned any income in excess of the amount
disclosed in the return.

9. That the appellant craves to allow to add or to
amend any ground of appeal before or at the
time of hearing of appeal.

10. That it is prayed that the addition may kindly be
deleted.”

6. On going through the grounds above, we find that
the assessee has raised a legal ground in ground No.3
challenging the validity of the assessment framed u/s
148 of the Act. Before the Ld.CIT(A), we find that no
such ground had been raised by the assessee and,
therefore, the Ld.CIT(A) had no occasion to adjudicate
the same. Since it is a legal ground challenging the

validity of the assessment framed itself, the same
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needs to be adjudicated first before dealing with the
merits of the case. Further since the assessee is
unrepresented before us, we consider it fit to restore
the issue to the Ld.CIT(A), to adjudicate the same
after considering the specific submissions of the

assessee ,giving him due opportunity of hearing.

7. Further on merits, we have noted from the order
of the CIT(A) that he has sustained the balance
addition on account of unexplained cash deposit in
bank of Rs.19,90,000/-,by stating that though the
assessee had explained the source of the same as
from withdrawals from other accounts or from the
same bank account, but in the absence of relevant

evidence, benefit cannot be given to the assessee.

8. We are of the view that these findings of the
CIT(A) are neither here nor there. Where the assessee
has admittedly explained the source of the cash
deposits as being from withdrawals, the CIT(A) is
required to give a specific finding as to how the same

remained unexplained and unsubstantiated.
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9. For the said reason also, the appeal needs to be
adjudicated afresh by the Ld.CIT(A). We, therefore,
restore the entire appeal back to the Ld.CIT(A) to
decide both the legal issue and the issue raised on
merits afresh after given due opportunity of hearing to
the assessee. We direct the Ld.CIT(A) to pass a
speaking order deciding the issues in accordance with

law.

10. In the result, the appeal of the assessee is allowed for

statistical purposes.

Order pronounced in the Open Court.
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